
STITES sr HARBISON 
A T  T 0 R N E Y S 

April 10,2003 

Thomas M. Dorman 
Executive Director 
Public Service Commission of Kentucky 
21 1 Sower Boulevard 
P.O. Box 615 
Frankfort, Kentucky 40602-0615 

RE: P.S. C. Case 2002-00475 

Dear Mr. Dorman: 

maverrtreet@ntiter.com 

Please find and accept for filing Kentucky Power Company d/b/a American Electric 
Power's Responses to the Supplemental Data Requests propounded during the company's 
March 25,2003 hearing in this matter. Copies of the responses are being served on the persons 

.~ listed below. ,,'- 

cc: Michael L. Kurtz 
Elizabeth E. Blackford 
Brent L. Caldwell 
M. Bryan Little 
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Kentucky Power 
d/b/a 

American Electric Power 

REQUEST 

Provide a copy of the Public Utilities Commission of Ohio's order in the matter of the 
Commission's Review of Columbus Southern Power Company's and Ohio Power Company's 
Independent Transmission Plan. 

RESPONSE 

Attached is a copy of the Public Utilities Commission of Ohio's order dated February 20,2003 in 
this matter, which consists of five pages. 

WITNESS: J Craig Baker 
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BEPORE 

THE PUBLIC UTILlTIES COMMISSION OF OHIO I! 
4 

19 ~n the   alter of the commission's Review ) 
I' of Columbua Southem Power Company's Y 

and Ohio Power Company's Independent ) 
Tranemissionplan ) 

) In the Matter of the Complaint of the 
Ohio Consumers' Counsel, the Industrid ) 
E""gy Userd3hio and American f 
Munlopal Power-Ohio, Inc, ) 

) 

If 

Complainants, I* 

I V. 
I 11 Columbus Southem Power Company and 1 
1 

) 
Respondents. ) 

h thehtter of the Complaint of the ) 
) 

Energy uoers-ohio and AmericM ) 
Munidpd Powerohro ' , h c ,  ) 

) 

Ohio Power Company, dba American .! Electricpower, 1 

I 

Ohio Co~umers' Couned the lndustrial 

Complainank, : 
V. 

1 

) 

'Ihe Dayton Power & Light Comppy, R 1 
. .  I Respondent. 

Case NO. 0%3310-EL-EW 

Caee NO. 02-1586-ELZSS 

. .  

The Commission finds: 

(I) 
[ I  

In 20M). the commission a mved electric hansition p h  (srps) 

Corn. on behalf of Ohio E d h  Company, The Cleveland El& 
I. for the Dayton Power an gP Light Company (DP&L); FbdbETgy 

Illukinating Company, and The-Toiedo Edison Corn an 
(~iratEnergy); Cincinnati G?! k mctric company 
Monon@ela Power Company (Mon Power); and Ohio Power 
Comoanv and Columbus Southern Power Company (AEP) 

I - <  ~~ 

(collectively Utilities). In each of the orders 
the Commission defemd a determhtim on 

I '  
I 
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, . .  . -  . . .  ........ -. * ir r ,.AW_ . . !  02-3310-&EW et al. -2: 

independent transmission plans (ITP) comply with Section 
4928.12, Revised Code, because of unresolved issues at the Federal 

atory Commission (FERC) regarding the formation 
?36f?ansmission organizations (RTO). Certain of the 
Utilities initiallv stated their intent to join the Alliance RTO or the 
Midwest Indgpendent Transmission System Operator, Inc. 
(MISO). Pursuant to Section 4928S(A)(13), Revised Code, the 
Commission deferred a oving the lTps for each of the Utilities 
until an order is issuecf$suant to Section 49283(G), Revised 
Code. 

On December 19, 2062, AEP filed applicatio~-for approval of 
updated IPS. AEP states that it no longer plans to be a member of 
the Alliance RTO but that it plans to turn over to PJM 
Interconnection, LLC (PJM) the functional control of its 
transmission facilities in its east transmission pricing zone. AEP 
further states that it is negotiating mutually acceptable 
arrangements with PJM that would allow AEP to operate as a 
transmission owner within PJM pursuant to the West 
Transmission Owners' A reement. AEiP requests that its 

facilities to I'JM be found in compliance with Section 4928.12, 
Revised Code. 

On June 27,2002, the Ohio Consumem' Counsel (kc), Industrial 
Energy Users-Ohio 0, and American Municipal Power-Ohio, 
Inc (complainants) filed a complaint with the Commission against 
the AEP companies. Complainants allege that AEP has violated 
the terms of its ETP stipulation approved by the Commission m In 
f& Mattet of Columbus Southmt Power Company and Ohio Power 
Company Elect?& Transiiion Plan, Case Nos. 99-1729-ELETP and 
99-1730-ELETP, by failin to be a part of an operating, FFXC- 
approved RTO by DecemL 15, 2001. Complainants state that 
Section 4928.36, Revised Code, provides the Commission with the 
aufhority to determine if an e l e d c  utility has failed to implement 
a transition plan. Further, complainants allege that AEP's delay in 
joining an RTO that meets the requirements of %&an 4928.12, 
Revised Code, constitutes inadequate service in violation of 
Section 4905.22, Revised Code. Complainants request that the 
Commission d h c t  AEP to comply with the ETF' stipulation and to 
participate in a fully functioning RTO that serves the entire Ohio 
region. Until such action is taken b AW, com lainants believe 

transition charges and impose appzoprjate forfeitures as permitted 
by law. OCC and TEU also filed motions to intervene in AEF% 
lTP approval applicatioh The motiurts shall be granted 

(2) 

contemplated traTlafer of 8 -  nctimal control of its transmission 

(3) 

that the Commission should suspen d y  further co L o f a l l M P  

~-. -- _,_., __i : .......... __ ... . . . .  ....... . . .  
..(i i L. 

I.._ .-.. *... *.. .... .. :* 
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1 jE 

On September 12, 2002, complainant6 filed a similar complaint 
with the Commission against DP&L raising the same arguments as 
those set forth in the AEP complaint. Cumplainanb allege that 
DP&L failed to join an RTO by January 1, 2001 and failed to 
transfer operational control of its transmission system to a fulIy 
functionin FERC-approved RTO b December 15,2001 as a reed 

Case No. 99-1687-EL-E", et al. In addition to the remedies 
requested in the ABP complaint, complainants request an 
extension of DPhL's market development period for an additianal 
two years, to December 31, 2005. The Supporting Council of 
Preventive Efforts (SCOPE) has filed a motion to intervene in this 
complaint. The motion will be granted. 

to in its J& stipulation, a prove B by the Commission in f n the 
f i t t e r  of Duyfon Pmw & f ight Company Elecfric Transition Plan, 

On July 17, 2002 d October 24. 2002, respectively, AEP and 
DP&L filed motions to dismiss the complaints. AEP and DP&L 
state that at the time they entered into their respective ETP 
stipulations their intent was to joht the Alliance RTO. However, 
after months of interaction and 
of the Alliance RTO became AEP and 
DP&L have decided to 

at PBRC, the viability 

participation and 
7,2002, AEP signed a 

I 
I 

AEF' stated that its plan was to transfer functional control of the 
tansmission system to PJh4 by December 2002 AEP and DP&L 
also filed motions to stay discovery until the Commission rules on 
their motions to dismiss the complaints. 

In thejr motions to dismiss, the respondents argue that the 
Commission has deferred action on the lTP component of their 
ETPs and, therefore, they are not in violation of their ETP 
stipulations or the Commission's orders approving the ETP 
stipulations. The respondenb a h  note that it was imposs%le for 
them to transfer operational control of their transmission facilities 
to a FERC-approved, operating RTO by December 15, 2001. 
because, as of that date, there was no my operational, FERC- 
approved RTO. The respondents also contend that they have not 
used delay tactics and are actively pursuing participation in an 
R M ,  but that FERC actions have stalled the formation of the 
AIIiance R?'O. The respondents beIieve the Commission should 
dismiss the complaints and allow the respondents to proceed with 
the business of transferring control of their transmission facilities 
to PJM once final apeements are reached. 

! 

I 
! 

i 
j 
I 

i 

! 

! 

I 

Complainants filed memoranda contra to the motions to dismiss 
and filed motions to compel discovery on October 17 and 
November 12,2002. Complainants contend that AEP and DP&L 

.. . 
I 

4 
.~ . ., ~ - __ .-_.- 1_..7-.--.---- ~. . . , . I  

-? I - :c. .*-- I .  . .  ... . - . . .  . . .  . 

j '  : 
- 

, . .  
.. .. 
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Design (Remedying Undue Discrimination Through Opm Access 
Transmissian Sermke and Standard Elect& Mar& Design FBRC 

including discovery, m the above-captioned cases should be 
stayed until hore clarity is achieved regarding matters pending at 
FERC and elsewhere. At some point in the future, the 
Commission will be initiatin dockets to review the ITPs of Dl'&L, 

No. RMO1-12-ooO). Therefore, we believe & t all further activity, 

Mon Power, CGdEE, and % irstEnergy, in addition to AEP's 

KPSC case NO. zoo2-0047s 
. March 25,2003 Hearing Data Request 

Item No. 1 
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- 
02-3310.EL-ETp et al. 4 

I 

I 

were obligated to transfer control to a FERC-approved RTO by 
December 15, 2001. They contend that the Commission's order 
deferring approval of the ITPs ursuant to Section 4928.35(G), 
Revised Code, did not mean &and DP&L did not have to live 
up to the stipulated conditions that AEP and DP&L transfer 
control of their transmission facilities to an RTO by December 15, 
2001. Complainants argue that the Commission did not leave 
open the question of whether the utilities are required to meet 
thek commitments; the Commission simply left open the 
of how commitments would be accom lished. Comp ainants 

of their ETP sti ulations by joining MISO, which is an operating 
PERC-appr ovecfRT0. 

believe it was possible for AFB and DP& E to meet the obligations 

' - 

~. . _ _ _  ,_ .. . . ~ , _._ ... . . . .  
I 

.. i 
I 
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! 
i 
I 

i 

I .  

. 'on tb have a meahipgful review of the utjliti&t m S  j! the comnussl 

I 4  It is, therefore, 

I] 

i! 

I!. 

at this time. 

1 ORDFBED, That the motions to chnis the complaints be denied It is, further, 

ORDERED, That the corn laint against AXk be consotidated with UP'S above 

ORDERED, That the m o t i k  filed by OCC and IEU to intervene in AEP's ETP , i 
ORDERED, That the motion by SCOPE to intervene in' the DP&L complaint 

'1 (8 p d h g  be granted. It is, further, 

ORDERED, That the abov&aptimed cases be d y e d  until otherwise ordered by I 
this Cammissim It is, further, 

OW-, That a copy of this entry be served upon each party of record in the 
abovecaptioned dockets and all parties of record in Case No. 99-1729-n-Err, 59-1212-EL 

1 :  

!i I! captioned ETP proceeding. It is, Lrther, I 
Ij proceeding be granted. It is, further, t 

t', 

' a  
:j 

'? ,I 
1 

i 

I 
I 

.. 

JXP, 99-1687-EGETP, 99-1658-ELETP, and 00-02-ELETP- 
'I 

. .  

~ ,.... . - . . .. - . 

. . .  . .. . . . , . -. _, . . i 
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Kentucky Power 
dmla 

American Electric Power 

REQUEST 

Does the Ohio Restructuring Statute require the Ohio Companies to join an RTO? 

RESPONSE 

Section 4928.34 (A) (13), Ohio Revised Code, requires that any transmission plan in an electric 
transition must reasonably comply with Section 4928.12, Ohio Revised Code and the rules 
adopted by the Public Utilities Commission of Ohio, unless the Commission, for good cause 
shown, authorizes the company to defer compliance until an order is issued under Section 
4928.35 (G), Ohio Revised Code. Pursuant to Section 4928.12 (A), Ohio Revised Code, no entity 
shall own or control transmission facilities (as defined by federal law) in Ohio as of the date of 
competitive retail electric service unless the entity is a member of, and transfers control of those 
facilities to, one or more qualifymg transmission entities. Section 4928.12 (B), Ohio Revised 
Code, sets forth the specifications that such entities must meet. 

WITNESS: J Craig Baker 
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service. 

HISTORY 168" 5 3. En7-6-99; 10-5-99.- 

http://onlinedocs . ~ d n d e r s o n p u b l i s h i n g . c o ~ ~ s ~ c ~ ~ t e x t . c ~ 7 G ~ ~ n p t i o ~ ~ ~ e % Z ~ 9 ~ . . .  3/26/03 



5 4928.12 Transfer of control of transmission facilities to qualifying transmission entity; rc ... Page 2 of 2 

I * The effectlve date of SB 3, as It applles to this sectlon. is unclear. See Ohio Conbtltution Art. 11, 88 l c  and l d ,  

HOME 

Copyright 2002 Aindwson Publishbg CO. 
Current through August 28,2002 
-% bllch n a 

n w  ' 

wi 
N 
L u 
i 

i 

I http://onlinedocs .andersonpublishing.co~revis~c~de/text.cfm?GRDescription2-title%2049(... 3/26/03 
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4928.31 Utlllty'a tronmltlon plan. 

Text O f  statute 

(A) Not later than nlnety days after the effectlve date of thk sectbn, an electric utlllty supplying retall ekctrlC SeNlce In thls State 
on that date shall Hle wlth the public utllltles commlsslon a plan for the utlllty's pmvlslon of retall electrlc servlce In thls state durlnp 
the market development perlod. This transltlon plan shall be In such form as the commlsslon shall prercrlbe by rule adopted under 
dlvlslon (A) of Sectlon 

(1) A rate unbundling plan that speclfles, consistent wlth dlvlslons (A)(l) to (7) of Sectlon 4928.34 of the Revised COde and any 
rules adopted by the commission under dlvlslon (A) of sectlon 44LB,pp of the Revlsed Code, the unbundled components for electric 
generation, transmlsslon, and dlstrlbutlon SeNIce and such other unbundled service components as the commlsslon rsqulres, to be 
charged by the utlllty beginning on the startlnp date of competltlve ntal l  electrlc SeNIce and that Includes Informatlon the 
commission requlres m nx and determlne those components; 

( 2 )  A corporate separation plan conslstent wlth section G!&IZ of the Revised Code and any rules adopted by the commlsslon 
under dlvlslon (A) of sectlon .491&ph of the Revlsed Code; 

(3) Such plan or plans as the commission requlres to address operatlonal support syktems and any other technfcal Implementallon 
Issues pertalnlng to competltlve retall electric servke Consktent wlth any rules adopted by the commlsslon under dlvlslon (A) of 
sectlon of the Revlsed Code; 

(4) An employee esslstance plan fw provldlng severance, retralnlng. early retlrement, retentlon, outplacement, and other 
asslstance for the utlllty's employees whose employment Is affected by electrk Industry restwcturlnp under thls chapter: 

(5) A consumer educatlon plan conslstent wlth sectlon 4928.42 of the Revlsed Code and any NIS adopted by the commlsslon 
under dlvlslon (A) of sectlon 392ILQ6 Of the Revlscd Code. 

A transltlon plan under thls sectlon may Include tarlff terms and condltlons to address reasonable requlrements for chanolnp 
suppllers, length of mmmlbnent by a customer for ServIce. and such other matters as are necessary to accommodate electrlc 
restructurlng. Addltlonally, a transltlon plan under thk sectlon may Include an appllcatlon for the opportunlty to renlve transltlon 
revenus as authorlzed under sections to 922&&2 of the Revised Code, whlch appllclltlon shall be conslstent wlth those 
sectlons and any rules adopted by the commisslon under dlvlslon (A) of sectlon 4S&,Q.6 of the Revlsed Code. The transltlon plan 
also may Include a plan for the Independent Opemtlon of the utlllty's transmlsslon facllltles conslstent wlth sectlon 4- of the 
Revlsed Code, dlvlslo~ (A)(13) of sectlon 9SZQ.24 of the Revlsed Code, and any rules adopted by the comrnlsslon under dlvlslon (A) 
of sectlon 491&p6 of the RevIsed Code. 

me commlsslon may reject and requlre reflllna, In whole or In part. of any substantlally Inadequate transltlon plan. 

(e) The electrlc utlllty shall provlde publlc notice of Its nllng under dlvlslon (A) of thls sectlon, In a form and manner that the 
commlsslon shall pnscrlbe by rule adopted under dlvlslon (A) of sectlon 492896 of the RevISed Code. However, the adoptlon of 
N k s  regardlng the DUbllc notlce under thls dlvlslon, regardlng the form oithe transltlon plan under dlvblDn (A) of thls sectlon. and 
regardlng procedures for cxpedlted discovery under dlwlslon (A) of sectlon S&Q& of the Revlsed Code are not subject to dlvlslon 
(D) of section L l U  of the Revlsed Code. 

HISTORY: 148 V 5 3. Eff 7-6-99; 10-5-99.' 

* The effectlve date of SB 3, as It applles to this sectlon, 1s unclear. See Ohio Comtltutlon Art. 11, 55 l c  and Id. 

of the Revlsed code and shall Include all of the followlng: 

CQ Copyright 2001 Andenon Publlahbo Co. 
currant through Aupuat 28,2002 - 
http://onlinedocs . a n d e r s o n p u b l i s h i n g . c o m / ~ . . .  3/26/03 



6 4928.34 Determinations necessary for approval or prescribing of plan; appmval of abanc ... Page 1 of 2 

., 
5 4928.34 Detsrmlnatlw naseurry for approval or  prmcrlblna of plan; approval of abandonment. 

Text or St.tUt0 

(A) The publlc utilltles commlsskm shall not approve or prescrlbe a transition plan under dlvlslon (A) or (B) of sectlon S!E& of $ ,! G z  the Revlsed Code unless the commlsslon flrst makes all of the followlng determlnatlons: 

z 
(1) The unbundled wmpanents for the electric transmlsslon component of retall electric service, as speclned In the Utlllty's rate $ I? 
unbundling plan requlred by dlvlslon (A)( l )  of Sectlon 4928;11 of the Revlsed Code, equal the tariff rates determlned by the federal L g 

Y N  
492&4a of the Revlsed Code, as each such rate Is determlned appllcable to each partlcular customer class and rate Schedule by the 6 
commlsslon. The unbundled transmks1on component shall Include a slldlng scale of charges under dlvtslon (8) of secrlon BQ523 of 
the Revlsed Code to ensure that refunds determined or approved by the federal energy regulatory CommlSSlOn are nowed through - Y 

to retail electrlc customers. 

(2) The unbundled components for retall electric dlstrlbutlon SeNIce In the rate unbundllng plan equal the dlfference between the 
costs attrlbutable to the utlllty's transmlsslon and dlStrlbutlon rates and charges under Its schedule of rates and charges In effect on 
the effective date of thls SectlOn, based upon the record In the most recent rate pmceedlng of the utlllty tot whlch the utllltv's 
schedule was established, and the tariff rates for electric transmlsslon servlce determlned by the federal energy regulatory 
commlsslon as described In dlvlslon (A)( l )  of this sectlon. 

(3) All other unbundled componmk requlred by the commkslon In the rate unbundllng plan equal the costs attrlbutable to the 
partlcular servlce as reflected In the utlllty's schedule of rates and charges In effect on the effectlve date of thls SeCHOn. 

(4) The unbundled components for retail elecMc Qeneratlon s e ~ l c e  in the rate unbundllng plan equal the residual amount 
rernalnlno after the detcrmlnatlon of the transmlsslon. dlstrlbutlon, and other unbundled components. and after any adjustments 
necessary to reflect the effects of the amendment of sectlon Z,?Z,UL [5727.11.1] of the Revlsed Code by Sub. 5.8. No. 3 of the 
123rd general assembly. 

(5) Al l  unbundled components In the rate unbundllng plan have been adjusted to reflect any base rate reductions on file wlth the 
mmmfsslon and as scheduled to be In effect by December 31, 2005, under rate settlements In effect on the effective date of this 
sectlon. However, a11 earnlngs obllgatlons, mtrlctlons, or caps Imposed on an electric utlllty In a comrnlsslon order prlor to the 
effectlve date of thls Sectlon are void. 

(6) Subject to dlvlslon (A)(S) of thls sectlon, the total of all unbundled components In the rate unbundllng plan are capped and shall 
equal durlng the market development period, except as specifically provlded In thls chapter, the total of (111 rates and charges In 
effect under the appllcable bundled schedule of the electrlc utlltty pursuant to sectlon 49QLXQ of the Revlsed Mde In effect on the 
day before the effectlve date of this Sectlon, lncludlnp the transltlon charge determlned under Sef t lOn 49284p of the Revlsec Code, 
adjusted for any changes In the taxatlon of electrlc utllltlesand retall electrlc service under Sub. S.B. No. 3 of the 123rd general 
assembly, the unlversal servlce rlder authorlzed by Section U of the Revked Code, and the temporary rlder authorlzed by 
seaon g.$Q.Eu of the Rcvlsed Code. For the purpose of thls dlvklon, the rate cap appllcabk to a customer recelvlng electric 
servlce pursuant to an arranoement approved by the commlsslon under Section 39!2L% of the Revised Code Is, for the term of the 
arrangement, the total of all rates and charges 111 effect under the arrangement. For any rate schedule filed PUrSUant to sectlon 

of the Revised Code or any arrangement subject to approval pursuant to sectlon @!Zi.L of the Revised Code, the Initial 
tax-related adjustment to the rate cap requlred by thls dlvlslon shall be equal to the rate of taxatlon speclfled In sectlon 5727.81 of 
the Revlsed code and applkable to the schedule or arrangement. To the extent such total annual amount of the tax-related 
adjusaent Is greater than or less than the comparable amount of the total annual tax reduction experienced by the electrlc utlllty 
as a result of the pmvlslons of Sub. S.B. No. 3 of the 123rd general assembly, such dlfference shall be addressed by the 
commls51on through accountlng prwedures, refunds, or an annual surcharge or credlt to custnmers, or through other appmprlate 
means, to avold placlnp the nnanclal responslblllty for the dlbrence upon the electrlc utlllty M Its shareholden. Any adjustments In 
the rate of taxatlon speclned In 5727.81 of the Revlsed Code section' shall not occur wlthout a cormpondlng adjustment to the 
rate cap for each such rate schedule or arrangement. The depaltment of taxatlon shall advlse the commlsslon and self-assessors 
under sectlon XZ2U.l of the Revlsed Code prlor to the effectlve date of any change in the rate of taxatlon speclfled under that 
sectlon, and the mmmlsslon shall modify the rate cap to reflect that adjustment so that the rate cap adjustment Is effectlve as of 
the effective date of the change In the rate of taxation. Thls dlvlslon shall be applled, to the extent possible, to ellmlnate any 
Increase In the price of elcnrlclty for customers that othewlse may occur as a msult of establlshlng the taxes contemplated In 
sectlon % Z W  of the Revised Code. 

(7) The rate unbundling plan complles wlth any rules adapted by the commksion under dlvlslon (A) of section 
Revlsed CWe. 

(8) The corporate separation plan requlred by dlvlslon (A)(Z) of sectlon $3iZUL of the Revised Code Wmplles wlth Sectlon 922UZ 
of the Revlsed Code and any rules a d o m  by the commlsslon under dlv1slon (A) of sectlon E?2LQ6 of the Revlsed Code. 

(9) Any plan or plans the commlsslon requlres to address operatlonal support systems and any other technical Imptementatlon 
Issues pertamlng to competltlve retall electrlc servlce comply Wlth any rules adopted by the commlsslon under dlvlslon (A) of 
sectlon of the Revlsed Code. 

energy regulatory wmmlsslon that are In effect on the date of the approval of the transltlon plan under sectlons 3LLW.L to 

i 

2 

of the 

http://onlinedocs.and~sonpublishing.comlrevisedcodeltext.cfm?GRDescriptionZ=9~.., 3/26/03 
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(lo) The employee assistance plan required by dlvlrlon (A)(4) of Semon 
severance, retralnlng. early retlrernent, retentlon, outplacement, and other arslstance for the utlllty's emplOVeeS whose 

of the Revked Code sufflclently PmVldeS 

employment 1s affected by electric Industry restructuring under thls chapter. 6 0  
Z W  

(11) The consumer eduwtlon plan requlred under dlvlslon (A)(S) of sectlon 2%&3l of the Revlsed Code complles wlth s&lOn % ? 
492&42 of the Revlsed Code and any rules adopted by the commlsslon under dlvlslon (A) of sectlon 392.Q& of the Revlsed Code. 

(12) The transltlon revenues for whlch an electrlc utlllty 1s authorized a revenue opportunity under sectlons 32iK3.L to %i?.QAQ of ' 2 
the Revlsed Code arc the allowable transltlon costs of the utlllty as such costs are determlned by the commlsslon Pursuant to 
section 4928L2e of the Revised Code, and the transltlon charges for the customer classes and rate schedules Of the utllltv arc the 
charges determined pursuant to sectlon 3.UQAQ of the Revised Code. 

2 %  
try 
N 

% 
i 

(13) Any Independent transmlsslon plan Included In the transltlon plan flled under scctlon CG&lL of the Revlsed Code reasombly 
complles wlth sectlon HL4,IZof the Revlsed Code and any rules adopted by the commlsslon under dlvblon (A) ofsectlon 4%?&!& 
of the Revised Code, unless the commlsslon, for good cause shown, authorizes the utlllty to defer compllance untll an order Is 
Issued under dklslon (G) of section 3$!&&5 of the Revised Code. 

(14) The utlllty 1s In mrnpllance wlth sectlons 
adopted or Issued under those sectlons. 

(15) Al l  unbundled components In the rate unbundling plan have been adjusted to reflect the ellmlnatlon of the tax on gross 
receipts Imposed by sectlon .QZiLW of the Revked Code. 

In addltlon, a transltlon plan approved by the commlsslon under sectlon W&,Sof the Revbed Code but not ContalnlnQ an 
appmved Independent transmlsslon plan shall mntaln the express condltlons that the utlllty wlll comply wlth an order Issued under 
dlvlsion (G)  of sectlon EG&Z!i of the Revlsed Code. 

(B) Subject to dlvlslon (E) of sectlon 4e2&12 of the Revised Code, If the comm1slon flnds that any part of the transltion plan would 
mnstltute an abandonment under sectlons w a n d  
of the transltlon plan unless it makes the flndlng requlred for approval of an abandonment appllcatlon under sectlon 4epLzL of the 
Revlsed Code. Sections LW.$.Z! and 4epLzL of the Revlsed Code otherwise shall not spply to a t r a ~ l t l o n  plan under SeCtlonS 

to of the Revlsed Code and any rules or orders of the commlsslon 

of the Revised Code, the commkslon shall not approve that part 

to &ZUQ of the Revised Code. 

HISTORY: 148 V S 3. Eff 7-6-99; 10-5-99." 

* So In enrolled blll, dlvlslon (A)@). 

**The effectlve date of SB 3, as It applles to thls sectlon, Is unclear. See Ohlo Constltutlon Art. 11, 35 1c and Id. 

@ Copyrlght 2002 Andanon Publlmhing Co. 
Current thmuuh August 28,2002 
-on Pullllnhillece 

http://onlinedocs .~dersonpublishing.co~r~isedcod~text .c~?G~~cnptio~=tit le%2O49~. . .  3/26/03 
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TeXtofStatYt* li .5 
m i  m m  
U "  (A) Upon approval of Its transltlon plan under sectlons 4eLB,ll. to 3!+254Q of the Revlsed Code, an electrlc utlllty shall flle In 

acwrdance wlth sectlon W of the ReVIsed Code schedules contalnlng the unbundled rate components set In the approved 
plan In accordance wlth SeCtlOn -Of the Revlsed Code. The schedules shall be In mect for the duratlon of the utlllty's market 

rg 

development perlod. shall be SUbieCt to the cap speclfled In dlvlslon (A)(6) of e l o n  99ZC!& of the Revlsed Code, and shall not be 4 :: 
v; adjusted durlng that perlod by the publlc utllltles wmmlsslon except as otherwise authorized by dlvlslon (13) of thls Sectlon or as 

othemlse authorlied by federal law or except to reflect any change In tax law or tax regulatlon that has a materlal effect on the 

u z  

N 

5 electrlc utlllty. i 

(B) Efforts shall be made to reach agreements wlth electrlc utllltles In matters of lltlgatlon ragardlna property ValUQtlon Issues. 
Irrespectlve of those efforts, the unbundled components for an electric utlllty's retall electrlc generatlon servlce and dlstrlbutlon 
sewlce, as provlded In dlvlslon (A) of thls sectlon, are not subject to adjustment for the utlllty's market development perlod, except 
that the commlsslon shail order an equltable reductlon In those wmponenk for all customer classes to reflect any refund a utlllty 
ncelves as a result of the resolution of utlllty personal property tax valuatlon lltlgatlon that 1s resolved on or aRer the Mectlve date 
of this secUon and not later than December 31, 2005. tmmedlately upon the Issuance of that order, the electric utlllty shall file 
revlsed rate schedules under SeCtlOn 425!%.B of the Revised CDde to effect the order. 

(C) The schedule under dlvlslon (A) of thls sectlon contalnlng the unbundled dlstrlbutlon components shall provlde that ekctrlc 
dlstrlbutlon servlce under the schedule wlll be available to all retall electrlc se rve  customers In the electrlc utlllWs certlfled 
terrltov and thelr suppllers on a nondlscrlmlnatory and wmparable bask  on and after the startlng date of competltlve retall ekctrlc 
sewke. The schedule also shall Include an obllgatlon to bulld dlstrlbutlon facllltles when necessary to pmvlde adequate dlstrlbutlon 
setvlce, pnvlded that a customer requesting that servlce may be requlred to pay all or part of the reasonable Incremental wst of 
the new facllltles, In accordance wlth rules, pollcy, precedents, or orders of the commkslon. 

(D] Durlnp the market development perlod, an electrlc dlstrlbutlon utlllty shall provlde consumers on a comparable and 
nondlscrlmlnatory basls wlthln Its certlfled terntow a standard servlce offer of all competltlve retall electric SetvICN necessary to 
malngln essentlal electrlc servlce to wmumers, lncludlng a flrm supply of electrlc generatlon service prlced In accordance wlth the 
schedule mntalnlng the utlllty's unbundled generatlon servlce component. tmmedlately upon approval of Its transltlon plan, the 
utlllty shall Ale the standard ServICe offer wlth the commlsslon under sectlon of the Revked Code, durlng the market 
development period.' The fallure of a suppller to dellver retall electrlc generatlon servlce shall result In the suppller's customem, 
after reasonable notlce. defaultlnp to the utlllty's standard servlce offer flled under thls dlvlslon untll the customer chooses an 
alternatlve suppller. A suppller 1s deemed under thls section to have falled to deliver such servlce If any of tharcondltlons speclfled 
In dlvlslons (B)(l) to (4) of sectlon 

(E) An amendment of a corporate separatlon plan contalned In a transltlon plan approved by the commlsslon under SeCtlOn %%KC! 
or the Revised Code shall be flled and approved as a wrporate separatlon plan pursuant to sectlon 99ZLG.Z of the RevIsea Code. 

(F) Any change to an electrlc utlllty's opportunlty to recelve transltlon revenues under a transltlon plan approved In accordance wlth 
sectlon -of the Revlsed Code shall be authorized only as provlded In sectlons to 3.9?&&2 of the Revlsed Code. 

(G) The commlsslon, by order, shall requlre each electrlc utlllty whose approved transltlon plan dld not Include an Independent 
transmlsslon plan as descrlbed In dlvlslon (A)(13) of sectlon p92&14 of the Revised Code to be a member of, and transfer wntrol 
of tranrmlsslon facllltles It owns or controls In this state to, one or more quallfvlng transmlsslon entltles, as descrlbed In dlvlslon (8) 
of sectlon 4- of the Revlsed Code, that are planned M be operatlonal on snd after December 31, 2003. However, the 
commlsslon may extend that date If, for reasons beyond the control of the utility. a quallfvlng tranSmlsslon entlty Is not planned to 
be operatlonal on that date. The wmmlsslon's order may speclfv an earller date on whlch the transmlsslon entlty or entltles are 
planned M be operatlonal If the CommlfSlon conslders It necessary to carry out the pollcy speclfied In sectlon 
Revised Code or to encourage effective competltlon In retall electric Servlce In thls state. 

Upon the Issuance of the order, each such Utlllty shall file wlth the commlsslon a plan for such Independent operation of the utlllty's 
transmlsslon facllltles mnslstent wlth this dlvlslon. The Mmmhslon may reject and requlre refillng of any substanually Inadequate 
plan submltted under thls dlvlslon. 

After reasonable notlce and opportunlPj for hearlnp, the wmmlsslon shall appmve the plan upon a flndlng that the plan wlll result 
In the utlllty's compllance wlth the order, thls dlvblon, and any rules adopted under dlvlslon (A) of section &?2.8& of the Revised 
code. The approved Independent transmkslon Dlan shall be deemed a part of the utlllty's transltlon plan for purposes of sectlons m to 492&?tQ of the Revlsed Code. 

of the Revlsed Code Is met. 

of the 

HISTORY: 148 V S 3. Eff  76-99; 10-5-99.*' 

* DIvIsIon (D), the electmnlc copy of RC 5 
perlod, . . . ." reads as follows: ". . . under the Revised Code. During the market development 

i 
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Kentucky Power 
d/b/a 

American Electric Power 

REQUEST 

Provide a copy of the Companys Report on compliance with transmission-related merger 
conditions filed with the FERC on February 28,2003. 

RESPONSE 

Attached is a copy of the Company's Report on Compliance with Transmission-Related Merger 
Conditions filed with the FERC on February 28,2003. 

WITNESS: J Craig Baker 



UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

American Electric Power Company, Inc. ) 
) Docket NOS. EC98-40-000, 

1 ER98-2786-000 
) 

and 1 ER98-2770-000, and 

Central and South West Corporation 

lr: 
N 

u 
L 

c - 
i 

ReDOrt on ComDIiance with Transmission-Related Merger Conditions 

American Electric Power Service Corporation (“AEPSC”), on behalf of the AEP 

Operating Companies (“AEP”),’ submits this report on AEP’s actions to comply with the 

transmission-related merger conditions of the Commission’s Merger Order approving 

AEP’s merger with Central and South West Corporation (“CSW’).’ In addition, AEP 

identifies in this filing further issues that the Commission should address with the states 

in which AEP operates, in order that AEP can proceed with its efforts to join a 

Commission-approved Regional Transmission Organization (‘?%TO’’). 

’ The AEP Operating Companies are Appalachian Power Company (“APCO), 
Columbus Southern Power Company (“CSP”), Central Power and Light Company 
(“CPL”), Indiana Michigan Power Company (“I&M), Kentucky Power Company 
(“KF’CO), Kingsport Power Company, Ohio Power Company (“OPCO), Public Service 
Company of Oklahoma (“PSO), Southwestern Electric Power Company (“SWEPCO), 
West Texas Utilities Company, and Wheeling Power Company. 

‘American Elec. Power Co. and Central and South West Corp.. Opinion and 
Order Reversing in Part, ADrming in Part, Vacating in Part, and Modr$ing in Pan the 
Initial Decision, Opinion No. 442,90 FERC 7 61,242 (“Merger Order”), order on reh ’g, 
Opinion and Order Dismissing in Part, Denying in Part, and Granting in Part 
Rehearing, Opinion No. 442-A, 91 FERC 61,129 (2000). 
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Before consummation of the merger, AEP implemented interim mitigation 

measures designed to resolve concerns expressed by the Commission, through transfer of 

key functions controlling access to AEP’s transmission system to independent third 

parties and installation of a market monitor in the east to guard against abuse of the 

transmission system. By all indications these measures have been effective. Further, as 

detailed below, AEP has persistently and diligently pursued efforts to join a Commission- 

approved RTO, spending tens of millions of dollars and countless internal resources in 

the process. Indeed, AEP worked diligently to achieve, and believed until very recently, 

that AEP-East’s acceptance into PJM Interconnection, L.L.C. (“PJh4”) and AEP-West’s 

entry into the Midwest Independent Transmission System Operator, Inc. (“MISO”) were 

imminent. 

However, recent actions by several of AEP’s states suggest those states will not 

grant requested permissions of AEP’s plan to participate in an RTO until FERC and the 

states can resolve their differences about RTOs. These concerns center in part on the 

Commission’s Standard Market Design (“SMD”) proposals, which were advanced in 

2002 and would fundamentally affect both the structure of power markets and the 

division between federal and state jurisdiction over integrated utilities. Most 

significantly, on February 25,2003, the Virginia General Assembly approved legislation 

that prohibits any firm that is a public utility in Virginia from transfemng ownership or 

control of, or operational responsibility over, any transmission system to “any person” 

before July 1,2004, and thereafter without prior approval of the Virginia State 

CoIporation Commission (“VSCC”). As more fully detailed below, other state regulatory 

- 2 -  I 
I 
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commissions have taken actions that call into doubt the prospect that they will grant 

requested permission for AEP to proceed as planned at this time. 

Thus, AEP is faced with an immediate conflict, and several more potential 

conflicts, between its obligations pursuant to an order of this Commission and the 

statutory and regulatory schemes of states in which AEP provides retail electric service. 

AEP does not wish to act in defiance of state laws, regulations, and concerns. AEP 

believes it is necessary for the Commission and the states to resolve any differences 

concerning RTO development in order for AEP to be able to complete the process of 

RTO membership in the near future. AEP intends to continue to support such a 

resolution, although, of course, it cannot bring it about unilaterally. 

AEP is sympathetic to the desire of the many of the states thoroughly to examine 

the effects of AEP’s planned RTO participation on retail customers. At the same time, 

however, AEP is aware of the Commission’s intent to facilitate a national transmission 

market system through application of the SMD requirements to RTOs. AEP needs the 

Commission’s help to resolve this dilemma by (i) affording the states time to fulfill their 

legal and regulatory responsibilities and (ii) working with the states to reach an 

accommodation of federal and state interests. 

Obviously, it would be in everyone’s interest to avoid federavstate jurisdictional 

conflict. In this regard, AEP notes that the Commission should not be concerned with 

any potential exercise of transmission market power pending U P ’ S  RTO participation, 

since, pursuant to the interim mitigation measures, control of access to AEP’s 

transmission facilities is already in independent hands. 

- 3 -  
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I. Background 

A. 

On April 30, 1998, AEP and CSW filed ajoint application seeking authorization 

The Commission’s Transmission-Related Merger Conditions 

to merge under Section 203 of the Federal Power Act (“FPA”), 16 U.S.C. $824(b) 

(1994). In an order setting the application for hearing, among other concerns, the 

Commission stated that the Applicants’ analysis of competition issues might not fully 

have addressed whether the merger might create or enhance the ability and incentive for 

AEPlCSW “to use transmission to frustrate competitors’ access to relevant  market^."^ 
After a subsequent evidentiary hearing and the Presiding Administrative Law 

Judge’s Initial Decision recommending approval of the merger: the Commission issued 

the Merger Order, finding that that the merger, subject to certain conditions, was 

consistent with the public interest. Among other conditions, the Commission required 

AEP immediately to implement two interim mitigation measures for its east transmission 

system - independent calculation and posting of ATCs and appointment of an 

independent market monitor - finding that these interim conditions would address market 

power concerns arising from the proposed merger and “protect against anticompetitive 

effects in electricity markets until a fully functional RTO is a~ailable.”~ As a longer term 

remedy, FERC conditioned its “merger approval on AEP East and West transmission 

Order Accepting for Filing and Suspending Proposed Tariffs and Agreements, 
Consolidating Dockets, and Establishing Hearing Procedures, 85 FERC 7 61,201 at 
61,819 (“Hearing Order”), reh’g denied, 87 FERC 7 61,274 (1999). 

American Elec. Power Co. and Central and South West Corp., Initial Decision, 
89 FERC 7 63,007 (1999). 

*Merger Order at 61,789. 

- 4 -  
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facilities transferring operational control of their transmission facilities to a fully- 

functioning, Commission-approved RTO(s) by December 15,200 1, the date specified in 

the RTO Final Rule for RTO formation.”6 

11. AEP’s Actions to Satisfy the Merger Conditions 

A. Interim Mitigation Measures 

Through the implementation of the interim measures required by the Commission, 

and additional measures described below, AEP has fully and successfully addressed the 

transmission market power issues identified by the Commission with respect to the 

combination of the AEP and CSW generation and transmission systems. It has 

relinquished control of the administration of transmission service requests over its system 

to a third party, and is operating in the east under the scrutiny of an independent market 

rn~nitor.~ 

Id. at 61,788. See also id. at 6t,799-800, Ordering Paragraph (B). In this 
connection, the Commission’s previous December 15,2001 deadline for utilities to join 
an RTO, reflected in the Merger Order, has been overtaken by events. In an order issued 
on November 7,2001, in Docket No. RMO1-12, the Commission recognized that it was 
not possible for all RTOs to be in operation by the December 15,2001 deadline 
established in Order No. 2000, and that it intended to address in future orders the 
appropriate timeline for RTO progress in each general region. Order Providing 
Guidance on Continued ProcessingofRTO Filings, 97 FERC T[ 61,146 (2001). The 
Commission also noted that “Any timetable ultimately adopted for regional integration 
must be based on a sound business plan with substantive buy-in from a cross section of 
market participants.” Id. 

’ The Commission accepted AEP’s interim mitigation measures in American 
Electric Power Company, et al., 91 FERC T[ 61,208, order on compliance, 93 FERC 9 
62,065 (2000), finding that the measures will effectively address the concerns expressed 
in the Merger Order. 

- 5 -  I 
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In the East, the Southwest Power Pool, Inc. (“SPP”)* has been responsible for 

calculating the OASIS postings of short-term and long-term Total Transmission Capacity 

(“TTC”) and ATC on the AEP system. In addition, while not required by Merger Order, 

SPP has been assuming the responsibility for processing of requests for transmission 

service under the AEP OATT (e.g., granting or denying reservations for transmission 

service). Moreover, an independent market monitor has been guarding against 

anticompetitive behavior. The monitor has reported regularly to the Commission and has 

found no problems. AEP is not aware of any complaints by any market participant to the 

market monitor. In addition, PJM recently took over as security coordinator for AEP. 

With respect to AEP’s transmission facilities located in SPP, prior to the Merger 

Order, the SPP had assumed responsibility for controlling access to all SPP member 

companies’ transmission facilities pursuant to an SPP-wide tariff. The SPP currently 

administers the SPP regional tariff that provides for all services required under FERC’s 

pro fonna tariff. In addition, SPP is responsible for performing calculations of TTC and 

ATC, posting those values and other required information on the SPP OASIS, processing 

all requests for transmission service under the tariff, and serving as the security 

coordinator for the region. 

B. RTO Membership 

AEP has also taken Vigorous action, and expended substantial resources, in 

seeking to join a FERC-approved RTO. In the East, AEP and the other Alliance 

The SPP is an independent regional reliability council, security coordinator, and 
tariff administrator for the interconnected electric systems in the Southwest part of the 
United States. 

- 6 -  
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Companies submitted an RTO compliance filing pursuant to Order No. 2000’ in Docket 

No. RTO1-88-000 on January 16,2001. Through a series of orders issued in the Alliance 

proceedings, the Commission encouraged the Alliance Companies to pursue development 

of the Alliance RTO and found that the Alliance RTO substantially satisfied the RTO 

characteristics and functions of Order No. 2000. Indeed, on July 12,2001, the 

Commission conditionally approved the Alliance RTO proposal.’o However, in a 

December 20,2001 order, the Commission ultimately found the Alliance proposal non- 

compliant with Order No. 2000.” Since then, pursuant to the Commission’s decision to 

accept the choices of the former Alliance companies as to which regional entity they 

would like to join,” AEP has been diligently pursuing participation in PJM. On 

December 11,2002, AEP made a joint filing in Docket No. ERO3-262-000 to join PJM, 

which was granted RTO status by the Commission on December 19, 2OO2.I3 

With respect to AEP’s transmission facilities in SPP, PSO and SWEPCO have 

actively pursued participation in a regional RTO. Previously, PSO/SWEPCO 

participated in the development of an SPP RTO, which the Commission found inadequate 

’ Regional Transmission Organizations, Order No. 2000,65 Fed. Reg. 809 
(January 6,2000), FERC Stats. & Regs. 7 31,089 (1999), order on reh ’g, Order No. 
2000-A, 65 Fed. Reg. 12,088, FERC Stats. & Regs. 7 31,092 (2000),petitions for review 
dismissed, Public Utility Dism’ct No. 1 of Snohomish County, Washington v. FERC, 272 
F.3d 607 (D.C. Cir. 2001) (“Order No. 2000”). 

lo  Alliance Companies, et al., 96 FERC 1 61,052 (2001). 

‘I Alliance Companies, et al. 97 FERC 7 61,327 (2002). 

”Alliance Companies, et al., 100 FERC 61, 137 (2002). 

’’ PJMlnterconnection, LLC, ef  al., 101 FERC 161,345 (2002). 

- 7 -  
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as an RTO.I4 PSO and SWEPCO then participated in the collaborative process 

established by the Commission in the Southeast, but this effort proved unsuccessful 

because participants were divided as to RTO configuration. SWEPCO and PSO next 

explored participation in MISO, and entered into a Memorandum of Understanding 

(“MOU”) with the MISO. The Commission ultimately rejected the provision regarding 

the rights of transmission owners to withdraw from the RTO, which rendered the MOU 

m00t.l~ Currently, PSO and SWEPCO are seeking or are planning to seek approval from 

Arkansas and Louisiana to transfer control of their transmission facilities to MISO.I6 

C. 

Pending its participating in a fully-functioning RTO, AEP is prepared to commit 

Further Actions That AEP Is Prepared To Take 

to additional interim measures to address non-discriminatory transmission access 

concerns, subject to obtaining any required regulatory approvals. Specifically, with 

respect to transmission access issues, on the East, AEP is willing to move the functions 

now performed by SPP and the Independent Market Monitor to PJM; for the SPP utilities 

in the West, AEP will commit to leave these functions with SPP, or agree to have MISO 

assume those functions, subject to necessary state approvals. 

l4 Southwest Power Pool, Znc., 91 FERC 7 61,137 (2000). 

Is Midwest Independent Transmission System Operator, Inc., 101 FERC 1 61,319 

l6 While AEP’s transmission facilities located in ERCOT are not subject to an 
RTO commitment, it is worth noting that the ERCOT Independent System Operator 
(“ERCOT ISO”), which has been certified as an independent organization pursuant to 
Texas’ restructuring initiatives, operates the AEP’s transmission facilities located in 
ERCOT as part of a single control area and independently provides transmission service 
on a non-discriminatory basis. 

P 45 (2002). 

- 8 -  
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111. Recent State Actions 

As indicated above, recent actions in several of AEP’s states call into question the 

prospect of prompt state approval of AEP’s RTO participation. The following are the 

relevant state actions: 

A. Virginia 

On February 25,2003, the Virginia General Assembly approved HB 2453, which 

prohibits any firm that is a public utility in Virginia from transferring ownership or 

control of, or operational responsibility over, any transmission system to “any person” 

before July 1,2004, and thereafter prohibits such a transfer without prior approval of the 

VSCC.I7 

AEP previously filed with the VSCC, pursuant to existing Virginia law, an 

application for approval of its plans to participate in PJM. No procedural schedule has 

been established with respect to AEP’s application. 

B. Louisiana 

On March 19,2002, the Louisiana Public Service Commission (“LPSC”) issued 

Order No. U-25965-A which, infer a h ,  provides that “no Louisiana utility will be 

allowed to join an RTO until the implications of the RTO on . . . public interest factors 

are analyzed and presented to [the LPSC] for review.” AEP, on behalf of its operating 

company, SWEPCO, filed a cost-benefit analysis in compliance with Order No. U- 

25965-A on August 16,2002. 

I7 A copy of the legislation is attached hereto as Exhibit 1. Both houses of the 
General Assembly approved it unanimously. 

- 9 -  
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On September 11,2002, AEPSC, on behalf of SWEPCO and PSO, entered into a 

MOU with the MISO and the SPP indicating AEP’s intention to join the MISO (or 

merged MISO/SPP), subject to various conditions, including a right to withdraw after 

December 3 1,2004 (“early withdrawal provision”). 

In September 2002, the LPSC issued a Rule to Show Cause as to why SWEPCO 

should not be found to be in violation of Order No. U-25965-A by virtue of having 

entered into the MOU. A witness for LPSC Staff recommended that the LPSC consider 

imposing sanctions on SWEPCO, including rate of return penalties, merely for having 

signed the MOU.’* AEP subsequently withdrew from the MOU because of this 

Commission’s invalidation of the early withdrawal provision, as discussed earlier.Ig 

AEP, nevertheless, is still endeavoring to transfer functional control of SWEPCO’s and 

PSO’s transmission facilities to MISO/SPP. 

AEP has since filed an application with the LPSC for approval of its RTO plans. 

No procedural schedule has yet been established in that docket. 

C. Arkansas 

On September 11,2002, the Arkansas Public Service Commission (“APSC”) 

ordered SWEPCO to submit a cost-benefit analysis of its RTO alternatives. AEP filed 

such a cost-benefit analysis. However, on December 19,2002, the APSC issued an order 

finding the analysis inadequate, ordering it to be supplemented, and ordering SWEPCO 

not to file an application with the APSC or FERC for approval of its RTO participation 

Additional Direct Testimony of Stephen J. Barron, LPSC Dkt. No. U-25965, at 
22. 

Midwest Independent System operator, Znc., 101 FERC 161,319 (2002). 

- 10-  
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any earlier than 90 days after the date it submits its supplemented analysis. AEP expects 

to file a supplemented analysis no later than March 4,2003. 

D. Kentucky 

On December 19,2002, AEP filed an application with the Kentucky Public 

Service Commission (“KPSC”) for approval of AEP’s participation in PJM. The KPSC 

has established a procedural schedule leading to hearings now scheduled for March 17, 

2003. 

E. Indiana 

Also on December 19,2002, AEP filed with the Indiana Utility Regulatory 

Commission (“IURC”) an application for approval of AEP’s participation in PJM. A 

procedural schedule has been established leading to hearings currently scheduled for 

March 19-2 1,2003. 

F. Ohio 

On December 19,2002, AEP, pursuant to Ohio law, filed with the Public Utilities 

Commission of Ohio (“PUCO”) a request for approval of AEP’s participation in PJM as 

part of an amended Independent Transmission Plan. On February 20,2003, the PUCO 

issued an entry which states, in relevant part, that in light of the “many unresolved issues 

regarding the formation, approval and operation of PJM and other transmission 

organizations at state and federal levels,” including several pending proceedings at 

FERC, as well as the unresolved SMD rulemaking, “there are too many unresolved issues 

- 11 - 
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beyond the Commission’s jurisdiction for the Commission to have a meaningful review 

ofthe [ohio] Utilities’ ITPS at this time.*’20 

G. 

On February 21,2003 public utility commissioners from eleven states, including 

five states served by AEP Operating Companies (three in the east and two in the west), 

acting through the Southeastem Association of Regulatory Commissioners, sent 

Chairman Wood a letter responding to “your request for input on how our states and [the 

Commission] can work together to advance competitive wholesale electric markets in our 

region for the benefit of ultimate consumers.”” The commissioners stated that they had 

concluded: 

Southeastern Association of Regulatory Commissioners 

[A]n incremental approach to voluntary RTO formation and 
wholesale market development which insures that the benefits 
for retail customers outweigh the costs and that the existing 
jurisdictional responsibilities of state and federal regulators 
remain intact is the best way to proceed to improve wholesale 
markets in the Southeast.u 

Further, the commissioners stated: 

Acceptance of any alteration in the manner in which electric 
power is provided at wholesale or retail that would have the 
impact of increasing the cost of retail service or decreasing 
the reliability at which retail service is provided, without 

2o In the Matter of the Commission’s Review of Columbus Southern Power 
Company’s Independent Transmission Plan, PUCO Case No. 02-33 10-EL-ETP, Entry, 
February 20,2003. 

’’ Letter from James Y. Kerr, 11, President of Southeastern Association of 
Regulatory Commissioners, to the Honorable Pat Wood, 111, Chairman of FERC 
(“SEARUG Letter”) at 1 (Feb. 21,2003). 

Id, 
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proven and quantifiable offsetting benefits, would amount to 
. . . an abdication of our responsibilities to the retail 
consumers that we are obligated to pr~tect.’~ 

While the commissioners observed that there was “no crisis requiring abrupt 

action in the Southeast,” they stated they were “encouraged by your announcement of 

January 13,2003, that the FERC will issue for further comment a white paper in April 

concerning modifications to the FERC’s SMD proposal, and your suggestion that 

regional flexibility and regionally tailored timetables are now your preferred appr~ach.”’~ 

The commissioners went on to identify a series of “threshold issues,” that they viewed as 

necessary for the Commission to address “in order to facilitate a cooperative approach to 

electric industry improvement in the Southeast,” and stated that they looked forward to 

“the dialogue that could result from a favorable determination on these threshold 

 issue^.^^'^ 

IV. Differences Between the Commission and States, and Among States, 
Regarding the SMD NOPR 

At the time that FERC issued the Merger Order and that AEP accepted the 

conditions of the Order, the Commission had defined an RTO as having attributes that 

meet the principles set forth in Order No. 2000. Under Order No. 2000, RTOs must be 

independent from market participants; must have sufficient scope and regional 

configuration; must have operational authority for all transmission facilities under its 

participants’ control; and must have the authority for maintaining reliability?6 In 

23 Id. 

Id. at 2. 

25 Id. at 3, 9. 

26 Order No. 2000 at 3 1,046. 

24 
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addition, RTOs must perform certain functions described in Order No. 2000, including 

the administration of the transmission tariR congestion management; development of 

procedures to address parallel path flow; and market rnonit0ring.2~ 

In 2002, the Commission issued the SMD NOPR proposing sweeping changes 

with respect to transmission policies in an effort to standardize electric utilities' 

operations and practices. A number of state political officials and regulatory bodies have 

expressed concerns that the SMD NOPR is too far-reaching in its expansion of the federal 

role in utility regulation. At the time that the Commission ordered AEP to join an RTO, 

that order required that AEiP join an organization that satisfied the principles set forth in 

Order No. 2000. No state objected to AEP's prospective RTO membership based on 

those principles. However, it is clear that the SMD NOPR is viewed by some states as a 

significant change. 

At this point, AEP continues to pursue RTO membership, but is faced with the 

above-described federal and state issues. Until the Commission and the states can resolve 

the differences between them, AEP is reluctant to go further, and the Commission should 

not expect it to attempt to do so. 

Fortunately, the Commission and states have at hand forums such as the State- 

Federal Midwest Regional Panel in which these issues should be addressed in direct 

discussion rather than confrontation. On January 14,2003, FERC Commissionen and 

staff and commissioners and staff from several states in AEP's eastern service territories 

and surrounding areas engaged in a teleconference to discuss the possibility of 

"Id.  at 31,106. 
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coordinating regulatory proceedings involving applications by utilities to join RTOs. 

Chairman Wood, Commissioner Brownell, and FERC staff members appeared responsive 

to the states’ concerns and agreed to form a joint working group to address issues of joint 

processing. As noted above, the Southeastern Association of Regulatory Utility 

Commissioners have written to Chairman Wood suggesting a dialogue on these issues. 

AEP believes that such efforts may point the way for FERC and the states to resolve the 

conflicts discussed in this filing. 

If such discussions fail to achieve a resolution, Section 205 of the Public Utility 

Regulatory Policies Act of 1978 (“PURPA”) permits the Commission, in some 

circumstances, to exempt electric utilities from any State rule or regulation, which 

prohibits or prevents the voluntary coordination of electric utilities, including any 

agreement for central dispatch, if the Commission determines that such voluntary 

coordination is designed to obtain economical utilization of facilities and resources in any 

area.”’* Obviously, AEP would be reluctant to see the Commission invoke this remedy, 

28 16 U.S.C. 4 824a-1. The Commission has noted that PUMA Section 205, 
which concerns power pooling arrangements, supports Commission’s authority to 
promote regional coordination of electric utilities by providing the Commission the 
authority to “exempt electric utilities from state laws or regulations which prohibit or 
prevent voluntary coordination.” Order No. 2000 at 3 1,045; see also Public Service Co. 
ofNew Mexico, 25 FERC 161,469 at 62,038 (1983) (“We are mandated by Section 
205(b) of Public Utilities Regulatory Policies Act to study the opportunities through pool 
arrangements, for achieving ‘increased reliability,’ ‘conservation of energy’ and 
‘optimization in the efficiency of use of facilities and resources. Where such 
opportunities exist, we are given the authority to recommend to electric utilities that they 
enter into negotiations to establish pooling arrangements. Congress thought this function 
so important that it expressly authorized us to override State laws and regulations which 
stand in the way of achieving economically utilization of facilities in any area.” (Citations 
omitted.) Accord Pacific Gas and Electric Co., 38 FERC 7 61,242 at p. 61,791 (1987) 
(PURPA “reaffms the Commission’s authority to promote voluntary coordination of 
electric utilities.”) 
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and presumably the Commission would view reconciliation as a much better outcome 

than resort to compulsion. 

V. Conclusion 

AEP believes that its actions to date have removed the transmission market power 

concerns expressed in the Merger Order and have fully satisfied the interim measures 

requiring the control of access to, and monitoring of, its transmission system by 

independent third parties. The issues identified in the Merger Order -particularly that 

the merged company would use its combination of generation and transmission assets to 

frustrate competitors’ access to relevant markets” - have been addressed and satisfied by 

the interim measures. And, as stated above, AEP is prepared to augment these measures 

to address further the Commission’s transmission policy objectives. 

Further progress toward RTO membership on AEP’s part is best achieved by 

FERC and the states resolving their differences over RTO participation. However, 

notwithstanding their importance, the objectives stated in the proposed SMD NOPR, such 

as standardization of US .  power markets under expanded federal jurisdiction, are generic 

FERC policy initiatives rather than issues that relate specifically to AEP or to the AEP- 

CSW merger. Under these circumstances, AEP will continue, as appropriate, in its 

efforts to join a FERC-approved RTO. However, AEP cannot be expected, in defiance of 

state laws and concerns, unilaterally to take actions that states have prohibited or for 

which states have declined to provide requisite approvals. The Commission may have the 

29 See Merger Order at 61,786. 
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authority to exempt AEP from these state prohibitions and requirements, but the decision 

whether to exercise such authority lies with this Commission. 

Respectfully submitted, 

Edward J. Brady 
Kevin F. Duf'fj~ 
American Electric Power 
Service Corporation 
1 Riverside Plaza 
Columbus, Ohio 43215 
(614) 223-1608 
(614) 223-1687 ( f a )  

J.A. Bouknight, Jr. 
Douglas G. Green 
Samuel T. Perkins 
Steptoe & Johnson LLP 
1330 Connecticut Avenue, N.W. 
Washington, D.C. 20036 
(202) 429-3000 
(202) 429-3902 ( f a )  

Attorneys for the AEP Companies 
Washington, D.C. 
February 28,2003 
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